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MOJIYAHUE KAK IOPUJTUYECKHN ®AKT B I'PAYKIAHCKOM IIPABE

Ha ocHoBe mosioxeHnil JEUCTBYIOMIETO POCCUICKOTO TPa)KAaHCKOTO 3aKOHOA-
TEJIbCTBA OOOCHOBBIBACTCSI TE€3UC O BO3MOXKHOCTH MPU3HAHUS MOJIYAHUS HOpUANYEC-
CKUM (haKTOM, MOPOXKAAOLIUM OJHAKO T'PAXKIaHCKO-TIPAaBOBBIE TOCJIEACTBUS B Kaye-
CTBE 3JIEMEHTA IOPUIUYECKOTO COCTABA.

Knrouesvle cnosa: momdyanue; 0puaudeckuil (akT; IOPUANYECKUN COCTaB; 3a-
1IUTa MPaB.

E. L. Poletaeva

SILENCE AS A LEGAL FACT IN CIVIL LAW

Based on the provisions of the current Russian civil legislation, the thesis about
the possibility of recognizing silence as a legal fact, which, however, gives rise to
civil consequences as an element of the legal composition, is substantiated.

Keywords: silence; legal fact; legal composition; protection of rights.

[To obmeMy mpaBHiy, MOJYAHHE JIMIA HE MOXKET PacCMaTPHUBATHCS
KaK IOPUINYCCKUN (PAKT, MOCKOJbKY OHO HE BBIPaKAeT HUKAKOW BOJU H
CIIO’KHO OIPEAEINTh, HACTYIUIEHNE KaKUX MPABOBBIX MOCICACTBHIA JKETaeT
MOJTYABIIIEE JIHIIO.

Vcxoas 13 TOJKOBAaHUSA COOTBETCTBYIOIIETO TEPMHUHA, MO MOJYAHHU-
eM IOHUMaeTcs «0e3MOJICTBOBAHHME, COXPAHCHHWE THIIUHBI, TAWHBI»
[1, c. 833], «be3momBHe, OTCYTCTBUE peuH, pa3sroBopa» [2], «3aTuxaTh, HE
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IIIyMEeTh, He TOBOPUTH, HE U3/1aBaTh 3BykKa» [3, c. 372]. TonkoBkIi ci0Baph
C. U. OxeroBa TpakTyeT CIOBO «MOJYAIMBBIN KaK «HE JIOOSIUNA MHOTO
TOBOPUTH, OCYIIECTBIISIEMbIN, IOHUMaEMbI 0€3 ciioB. Monuanusoe 0000-
penuex [4, c. 475].

3aKOHO/MATENIbHO MOJYaHHE MPETyCMOTPEHO HOpMo#M m.2 cT. 438
I'paxxmanckoro kojaekca Poccuiickon d)enepauﬂnl (manee — 'K P®), ycra-
HABJIMBAIOIIEH, YTO MOJIYAHUE HE ABJSACTCSA AKIENTOM, €CIIA UHOE HE BbI-
TEKaeT U3 3aKOHA, COTJIAIIEHUs] CTOPOH, OObIYasi UJIU U3 MPEKHUX JIEJIOBBIX
OTHOIIEHUN CTOpOH. OJHAKO 3aKOHOAATENbh MPEAYCMATPUBAET BO3MOXK-
HOCTh TTOHUMAaHMSI MOJTYAHUSA JIMIIa B KAYECTBE HEKUX OOCTOSTEILCTB, KO-
TOPBIE MTOPOKIAIOT, U3MEHSIOT WA NPEKPAIIAIOT OTHOLICHUS CTOPOH.

MonyaHue Mo yCTaHOBJIEHHOMY TOPSIIKY HE SIBJISIETCS COTJIACUEM Ha
MPUHATHE 0053aTENbCTB, OJTHAKO 3aKOHOJIaTelb MPUIAET 3HAYCHUE MOJI4a-
HUIO B HEKOTOPBIX 00s3aTeNbcTBax. Tak, corjaacHo II. 2 ¢T. 416 'K PO ecnu
JOJDKHUK HE HAIPaBIIACT KPEAUTOPY B PA3yMHBIM CPOK BO3paKEHUE MTPOTUB
MPOIIEHUS JIOJIra, TO 00A3aTENIbCTBO CUMTAETCS MPEKpAIIEHHBIM. AHaJ0-
rMYHas HOpMa 3akperuieHa B 1. 3 cT. 995 'K P®?, npegycMarpusaromem,
YTO €CJIM KOMUTEHT HE >KeJlaeT MPUHUMATh MOKYNKY UMYIIECTBa 1o OoJjiee
BBICOKOH II€HE, TO OH 00s3aH COOOIIUTh KOMHUCCUOHEPY B Pa3yMHBIN CPOK
MOCJI€ TOJIYYEHUSI U3BEILICHHS O 3aKJIFOYEHUHN CIEIKHU C TPETHUM JIUIIOM; B
CJIy4ae €CcJIi KOMUTEHT MPOMOITYall, TO MOKYNKa MPU3HAETCS MPUHITON KO-
MHUTEHTOM U COOTBETCTBEHHO 0053aTEIHCTBO MPEKPAIIACTC.

Mosuanue KOHTpareHTa 1o JUIIeMycsi, JOJTOBPEMEHHOMY JOTOBOPY
CUMTAETCS COTJIACUEM Ha MPOJIOIHKEHNE OTHOIIEHUM HA TEX K€ YCIIOBUSIX.
B kauecTBe nmpuMepa MOXHO MPUBECTUA MPOJIOHTAIMIO JIOTOBOPA apeH/IbI,
npeaycMoTpeHHyo cT. 621 'K P®, cormacHo KOTOpoM ecii apeHIaTop
MPOJOJKAET WCHOJIb30BaTh MMYILECTBO MO HCTEYEHUH CpPOKa JOTOBOpa
P OTCYTCTBHUH BO3PAXKEHUM CO CTOPOHBI apEHJI0IATENs, TOTOBOP CUHTA-
€TCs BO30OHOBJICHHBIM Ha TE€X K€ YCIOBHSIX Ha HEOMpPESICHHBIM CPOK 1O
npasuiam cT. 610 ['K PO.

B norosope sneprocHadxenus (ct. 540 I'K PD) ecnu onpeneneHHbIN
JIOTOBOPOM CPOK HCTEK, TO 3TOT JOTOBOP CUUTAETCS MPOJJICHHBIM Ha TOT K€
CPOK Y Ha T€X € YCJIOBUSX, €CJIM JI0 OKOHYAHHS CPOKA €ro JICUCTBUS HU OJI-

! Tpaxnanckuit komexe Poccuiickoit ®enepanun (yacts nepsas) : @3 P or 30.11.1994 r.
Ne 51-@3 (pen. ot 24.07.2023 r.) // C3 PD. 1994. Ne 32. Cr. 3301.

2 T'pananckuii xonekc Poccuiickoit ®enepamuu (4acts Bropas) : ®3 PD or 26.01.1996 r.
Ne 14-@3 (pen. ot 24.07.2023 r.) // C3 P®. 1996. Ne 5. Cr. 410.
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Ha U3 CTOPOH HE 3asiBUT O €ro MPEeKPAIllEHUH WIK U3MEHEHUH JIUOO O 3aKITI0-
YEHUH HOBOT'O JIOTOBOPA.

ITo noroBopy Haiima xwujioro nomeiienus (ct. 686 'K PD) npu cmep-
TH WIA BBIOBITUM HAaHUMATENSI U3 KUJIOTO MOMEIIEHHS JOTOBOP MPOIOJI-
’aeT JIVCTBOBATh HA TEX K€ YCIOBHAX, & HAHUMATEJIEM CTAHOBUTCS OJIMH
U3 TpaxkJiaH, MOCTOSSHHO MNPOKUBAOIIUX C MPEKHUM HAHUMATENEM, IO
oOleMy corjacuio Mexay HuMmu. Ecnu Takoe corjlacue He JOCTUTHYTO,
BCE TpakJaHe, MOCTOSHHO MPOYKUBAIOIIME B KUJIOM MOMEIIEHUHU, CTAHO-
BATCSl COHaHUMAaTelsIMu. Eciii HM oJlHA U3 CTOPOH JI0rOBOpa HE 3asBUT O
MPEKPAIICHUN JJISIIETOCS OTHOLICHUS, TO JOTOBOP CUUTAETCS MPOIJICH-
HBIM Ha T€X K€ CaMbIX YCIIOBUSIX.

B ciyuae u3MeHeHus npaBooOsanaresieM KOMMEpPUYECKOTro 00o3Haue-
HUSI, BXOJSILETO B KOMILIEKC MCKIIOYUTEIbHBIX MPAB, MPEIOCTABICHHbBIX
MOJIb30BATENI0 O JOTOBOPY KOMMEPYECKOW KOHIIECCHUHU, 3TOT JOTOBOP
MPOJIOJKAET IEUCTBOBATHh B OTHOUIEHUHM HOBOI'O KOMMEPUYECKOI0 0003Ha-
YeHUs1 IPaBOOOIa aTENs, €CIIU MOJIb30BaTeNb HE MOTPEOyEeT pacTOPKEHUE
noropopa u Bo3menieHue yorITkoB (cT. 1040 'KP®D).

B nmoroBope mojpsiia TpOMOTYABIINANA TOAPSIINK, HE TPEIyIPEIUB-
MM 3aKa34rKa O HEMPUTOJHOCTH MM HETOOPOKAYECTBEHHOCTH MaTepHua-
JIOB, 00OpPY/IOBaHUS, TEXHUYECKOW JOKYMEHTAlMU WU TEpPEelaHHON ISt
nepepaboTku (00pabOTKH) BEIIM MNPEAOCTABICHHBIX 3aKa34yMKOM, JIHOO
IPOMOJTYABIIMK O BO3MOKHBIX HEOJArOMPUSATHBIX ISl 3aKa3uuKa MOCIeI-
CTBUU BBINIOJIHEHUSI €T0 YKa3aHUW O crocoOe MCHOJIHEHUS! padoThl, JIUOO
MHBIX HE 3aBUCSAIIUMX OT MOAPSAYMKA OOCTOSITENBCTB, KOTOPHIE TPO3SIT
TOJIHOCTH WM MPOYHOCTH PE3YJIbTATOB BBIMNOJHIEMON pabOThl JUOO CO-
3/1aI0T HEBO3MOXHOCTh €€ 3aBEpIICHUS] B CPOK HE BIIPABE CCHUIATHCSA Ha
yKa3aHHbIE OOCTOSITENbCTBA, B CIy4dae 3asBJICHUA TPEOOBAaHUI O HEHAJe-
’KallleM BBIMOJIHEHUH PadoT.

3alUTUTH TIpaBa MOJIy4yaTesds TOBAPOB, pabOT U YCIyTr MOXXHO TPH
O0€3MOJICTBOBAaHMM JOJKHUKA (HapylIalolleM TMpaBa Kpeauropa) Ha
OPEABSIBICHHBIE B JOCYJEOHOM MOPSIKE 3aKOHHBIE TpeOoBaHuA. Moua-
HUE Ha MPETEH3UIO0 M0 KAa4eCTBY TOBapa, MO MEPEBO3KAM, MO JIOrOBOPAM
noJpsA/ia MOPOXKAAET MPaBO KpeauTopa MPEeAbsIBUTh UCK M MOTpeOOBAThH
UCIIOJIHEHUSI 00s13aTeNbcTBa B cyeOHOM mopsiake. UMeHHO MonyaHue u
HUCTEUCHUE CPOKA Ha TOJIyYCHHE OTBETA SIBJISIETCS (CIOKHBIM) HOpUIAYC-
CKHM (paKTOM — OCHOBAHHEM I10JJaYl UCKA U €T0 YJIOBJIETBOPEHU.
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COOTBETCTBEHHO, MOKHO BBIBECTH IMPABUIIO, KACAIOWIEECS MOIYAHUS
KaK MCTOYHHKA MPABOBBIX MOCIEICTBUNA: €CIIH JI0 TAKOTO-TO MOMEHTA JIU-
1[0 HE U3BSBUT HMHOE, TO HACTYIAIOT OMNpPEJICICHHBIC MPABOBBIC MOCIE/I-
cTBus. TakumM 00pa3zoM, MOXKHO CJejaTh BBIBOJ, YTO MOJYAHUE B Ipaxk-
JAHCKOM TIpaB€ MOKET paccMaTPUBATHCS KaK IOPUAMYECKUM (HaKT, KOTO-
pBI IIPEKPAIAET, U3MEHSIET WM CO3JAET MPABOBBIC MOCIEICTBUS B paM-
KaX IOPHUINYECKOr0 COCTaBa.
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CAJIBANPOBAHUME B BAHKPOTCTBE:
NCTOPUSA, TEHAEHIUUN, IEPCIHIEKTHUBBI

PaccmaTtpuBaroTcst HCTOKM M IPUYMHBI BOSHUKHOBEHUSI TEOPUU CaJIbIUPOBAHUS
B 0AHKpPOTCTBE, a TaKKE OCHOBHBIE ATAlbl €€ Pa3BUTHs. AHAIM3UPYIOTCS 3HAUMMbIC
st Teopun cyneOHbie akThl BepxoBHoro Cyna P® ¢ BbIsSIBICHHEM COOTBETCTBYIO-
mUX TeHAeHUuW. [IpuBoasATCa mpuUMeEpsl KIXOUEBBIX MMO3ULMKA U BBIBOJOB BBICILEH

© IlonsaxoBa E. I'., 2023
154



